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Practice Governing Formal Adjudica-
tory Administrative Proceedings Insti-
tuted By the Secretary (7 CFR 1.130 et 
seq.), and in the Administrative Proce-
dure Act (5 U.S.C. 551 et seq.). 

(2) Evidence of misrepresentation. Evi-
dence of misrepresentation or mis-
branding violations includes results of 
official inspections, audit findings, 
business records, or other documenta-
tion or testimony bearing on the sub-
ject. When a lot of fruits and vegeta-
bles has been officially inspected, and 
certification made that the descriptive 
markings on the container do not mis-
represent the produce, but a subse-
quent inspection reverses the original 
finding (such as to grade, size, weight, 
etc.), the shipper/seller will not be 
charged with violation of the Act. How-
ever, the misrepresentation must be 
corrected before the lot is shipped, 
sold, or offered for resale. 

(3) Warning letters. When informal 
settlement of liability is appropriate, 
violators are given two written warn-
ings and an opportunity to take pre-
ventive action before formal action is 
considered. Warning letters include an 
explanation of the requirements of the 
Act and recommendations of actions 
which the violator can take to avoid 
future violations. 

(4) Informal sanctions. Violations 
subsquent to the sending of the warn-
ing letters referred to above, other 
than flagrant violations, may be set-
tled informally pursuant to paragraph 
(c)(1) of this section. This procedure 
permits the violator to resolve the 
matter by payment of a monetary pen-
alty pursuant to a schedule set out in 
lieu of a formal proceeding. 

(5) Formal sanctions. In cases involv-
ing repeated or flagrant violations of 
the Act, formal proceedings seeking 
the suspension or revocation of the vio-
lator’s license may be instituted pursu-
ant to the Rules of Practice governing 
such matters (7 CFR 1.130 et seq.). Ex-
cept in cases of willfulness or where 
the public health, interest, or safety 
requires otherwise, a violator must be 
given written warning and opportunity 
to demonstrate or achieve compliance 
with the Act before its license can be 
suspended or revoked (5 U.S.C. 551 et 
seq.). The warning letters referred to 
above serve this purpose. If formal pro-

ceedings are instituted, the violator is 
afforded an oral hearing, if requested, 
before an Administrative Law Judge, 
an opportunity to appeal an adverse de-
cision to the Department’s Judicial Of-
ficer, and a further opportunity to ap-
peal an adverse final decision to the 
appropriate United States Circuit 
Court of Appeals. 

(6) Use of record of misrepresentation. A 
cumulative record of misrepresenta-
tion is maintained. It is used as a basis 
for determining whether a warning let-
ter should be considered, and, if so, the 
amount of monetary penalty which is 
appropriate, or whether there is cause 
for instituting a formal disciplinary 
proceeding seeking suspension or rev-
ocation of the violator’s license. But 
after payment of a monetary penalty 
or after two years from the date of the 
last violation, no formal disciplinary 
use can be made of the previous record 
of violation. The record of misrepresen-
tation shall be erased if there are no 
further violations in the twenty-four 
(24) month period immediately fol-
lowing the most recent violation, or 
after 36 months from the date of each 
individual violation unless it is in-
volved in formal disciplinary pro-
ceedings. 

[43 FR 4964, Feb. 7, 1978, as amended at 46 FR 
22746, Apr. 21, 1981; 47 FR 21234, May 18, 1982; 
62 FR 15088, Mar. 31, 1997] 

STATUTORY TRUST 

§ 46.46 Statutory trust. 

(a) Definitions. (1) ‘‘Received’’ means 
the time when the buyer, receiver, or 
agent gains ownership, control, or pos-
session of the perishable agricultural 
commodities: Provided, That when per-
ishable agricultural commodities have 
not been received as described above, 
and where there is a rejection without 
reasonable cause as provided in 
§ 46.2(bb) and (cc), the goods will be 
considered to have been received when 
proffered. 

(2) ‘‘Dissipation’’ means any act or 
failure to act which could result in the 
diversion of trust assets or which could 
prejudice or impair the ability of un-
paid suppliers, sellers, or agents to re-
cover money owed in connection with 
produce transactions. 
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(3) ‘‘Default’’ means the failure to pay 
promptly money owed in connection 
with transactions in perishable agricul-
tural commodities; i.e., within the pe-
riod of time applicable to the type of 
transaction as established by the provi-
sions of the regulations (§ 46.2(aa)), or 
as otherwise agreed upon by the par-
ties. 

(4) ‘‘Calendar days’’ as used in section 
5(c) 3 of the Act means every day of the 
week, including Saturdays, Sundays, 
and holidays, except that if the thir-
tieth calendar day falls on a Saturday, 
Sunday, or holiday, the final day with 
respect to the time for filing a written 
notice of intent to preserve the benefit 
of the trust shall be the next day upon 
which there is postal delivery service. 

(5) ‘‘Ordinary and usual billing or in-
voice statements’’ as used in section 
5(c)(4) of the Act, and ‘‘invoice or other 
billing statement’’ as used in 
§ 46.46(f)(3), mean communications cus-
tomarily used between parties to a 
transaction in perishable agricultural 
commodities in whatever form, docu-
mentary or electronic, for billing or 
invoicing purposes. 

(b) Trust assets. The trust is made up 
of perishable agricultural commodities 
received in all transactions, all inven-
tories of food or other products derived 
from such perishable agricultural com-
modities, and all receivables or pro-
ceeds from the sale of such commod-
ities and food or products derived 
therefrom. Trust assets are to be pre-
served as a nonsegregated ‘‘floating’’ 
trust. Commingling of trust assets is 
contemplated. 

(c) Trust benefits. (1) When a seller, 
supplier or agent who has met the eli-
gibility requirements of paragraphs (e) 
(1) and (2) of this section, transfers 
ownership, possession, or control of 
goods to a commission merchant, deal-
er, or broker, it automatically becomes 
eligible to participate in the trust. Par-
ticipants who preserve their rights to 
benefits in accordance with paragraph 
(f) of this section remain beneficiaries 
until they are paid in full. 

(2) Any licensee, or person subject to 
license, who has a fiduciary duty to 
collect funds resulting from the sale or 
consignment of produce, and remit 
such funds to its principal, also has the 
duty to preserve its principal’s rights 

to trust benefits in accordance with 
paragraph (f) of this section. The re-
sponsibility for filing the notice to pre-
serve the principal’s rights is obliga-
tory and cannot be avoided by the 
agent by means of a contract provision. 
Persons acting as agents also have the 
responsibility to negotiate contracts 
which entitle their principals to the 
protection of the trust provisions: Pro-
vided, That a principal may elect to 
waive its right to trust protection. To 
be effective, the waiver must be in 
writing and separate and distinct from 
any agency contract, must be signed by 
the principal prior to the time affected 
transactions occur, must clearly state 
the principal’s intent to waive its right 
to become a trust beneficiary on a 
given transaction, or a series of trans-
actions, and must include the date the 
agent’s authority to act on the prin-
cipal’s behalf expires. In the event an 
agent having a fiduciary duty to col-
lect funds resulting from the sale or 
consignment of produce and remit such 
funds to its principal fails to perform 
the duty of preserving its principal’s 
rights to trust benefits, it may be held 
liable to the principal for damages. A 
principal employing a collect and 
remit agent must preserve its rights to 
trust benefits against such agent by fil-
ing appropriate notices with the agent. 

(d) Trust maintenance. (1) Commission 
merchants, dealers and brokers are re-
quired to maintain trust assets in a 
manner that such assets are freely 
available to satisfy outstanding obliga-
tions to sellers of perishable agricul-
tural commodities. Any act or omis-
sion which is inconsistent with this re-
sponsibility, including dissipation of 
trust assets, is unlawful and in viola-
tion of section 2 of the Act, (7 U.S.C. 
499b). 

(2) Agents who sell perishable agri-
cultural commodities on behalf of a 
principal are required to preserve the 
principal’s rights as a trust beneficiary 
as set forth in § 46.2(z), (aa) and para-
graphs (d), (f), and (g) of this section. 
Any act or omission which is incon-
sistent with this responsibility, includ-
ing failure to give timely notice of in-
tent to preserve trust benefits, is un-
lawful and in violation of section 2 of 
the Act, (7 U.S.C. 499b). 
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(e) Prompt payment and eligibility for 
trust benefits. (1) The times for prompt 
accounting and prompt payment are 
set out in § 46.2(z) and (aa). Parties who 
elect to use different times for pay-
ment must reduce their agreement to 
writing before entering into the trans-
action and maintain a copy of their 
agreement in their records, and the 
times of payment must be disclosed on 
invoices, accountings, and other docu-
ments relating to the transaction. 

(2) The maximum time for payment 
for a shipment to which a seller, sup-
plier, or agent can agree and still qual-
ify for coverage under the trust is 30 
days after receipt and acceptance of 
the commodities as defined in § 46.2(dd) 
and paragraph (a)(1) of this section. 

(3) The trust provisions do not apply 
to transactions between a cooperative 
association (as defined in section 15(a) 
of the Agricultural Marketing Act (12 
U.S.C. 1141j(a)), and its members. 

(4) The amount claimable against the 
trust by a beneficiary or grower will be 
the net amount due after allowable de-
ductions of contemplated expenses or 
advances made in connection with the 
transaction by the commission mer-
chant, dealer, or broker. 

(f) Filing notice of intent to preserve 
trust benefits. (1) Notice of intent to 
preserve benefits under the trust must 
be in writing, must include the state-
ment that it is a notice of intent to 
preserve trust benefits and must in-
clude information which establishes for 
each shipment: 

(i) The names and addresses of the 
trust beneficiary, seller-supplier, com-
mission merchant, or agent and the 
debtor, as applicable, 

(ii) The date of the transaction, com-
modity, invoice price, and terms of 
payment (if appropriate), 

(iii) The date of receipt of notice that 
a payment instrument has been dishon-
ored (if appropriate), and 

(iv) The amount past due and unpaid. 
(2) Timely filing of a notice of intent 

to preserve benefits under the trust 
will be considered to have been made if 
written notice is given to the debtor 
within 30 calendar days: 

(i) After expiration of the time pre-
scribed by which payment must be 
made pursuant to regulation, 

(ii) After expiration of such other 
time by which payment must be made 
as the parties have expressly agreed to 
in writing before entering into the 
transaction, but not longer than the 
time prescribed in paragraph (e)(2) of 
this section, or 

(iii) After the time the supplier, sell-
er or agent has received notice that a 
payment instrument promptly pre-
sented for payment has been dishon-
ored. Failures to pay within the time 
periods set forth in paragraphs (f)(2)(i) 
and (ii) of this section constitute de-
faults. 

(3) Licensees may chose an alternate 
method of preserving trust benefits 
from the requirements described in 
paragraphs (f) (1) and (2) of this sec-
tion. Licensees may use their invoice 
or other billing statement to preserve 
trust benefits. The alternative method 
requires that the licensee’s invoice or 
other billing statement, given to the 
debtor, contain: 

(i) The statement: ‘‘The perishable 
agricultural commodities listed on this 
invoice are sold subject to the statu-
tory trust authorized by section 5(c) of 
the Perishable Agricultural Commod-
ities Act, 1930 (7 U.S.C. 499e(c)). The 
seller of these commodities retains a 
trust claim over these commodities, all 
inventories of food or other products 
derived from these commodities, and 
any receivables or proceeds from the 
sale of these commodities until full 
payment is received.’’; and 

(ii) The terms of payment if they dif-
fer from prompt payment set out in 
section 46.2(z) and (aa) of this part, and 
the parties have expressly agreed to 
such terms in writing before the af-
fected transactions occur. 

(Sec. 1, 46 Stat. 531, as amended; 7 U.S.C. 499a 
et seq.) 

[49 FR 45740, Nov. 20, 1984, as amended at 62 
FR 15088, Mar. 31, 1997; 62 FR 60999, Nov. 14, 
1997] 

OMB CONTROL NO. 

§ 46.47 OMB control numbers assigned 
pursuant to the Paperwork Reduc-
tion Act. 

The information collection require-
ments contained in this part have been 
approved by the Office of Management 
and Budget (OMB) under the provisions 
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